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BROKER’S ACTION TO RECOVER PREMIUMS 


Policy as Security 


Certain fire insurance policies were delivered by the insured to 
a banking and trust company along with a mortgage to secure 
a bond issue. The policies contained loss payable clauses pro- 
viding for payment to the trustee as its interest might appear. 
Subsequently the insured became insolvent, but the receivers 
appointed by the court agreed with the insurance broker to con- 
tinue the policies in force and they were noted on the policies as 
the owners. During the period while the policies were in force, 
the mortgagee foreclosed the mortgage. The amount realized 
on the sale was insufficient to satisfy the outstanding bonds and 
Please Route to: = the receivers were paid nothing. The trustee had no knowledge 
that the premiums on the policies were not paid, but, when it 
acquired such knowledge, agreed to become liable for premiums 
thereafter falling due. The insurance broker, following the sale 
of the property, brought this action to recover from the mort- 
gagee premiums which he had advanced to the insurance com- 
panies which had issued the policies. He bases his right to 
recover on the fact that the policies inured to the benefit of the 
trustee since under the loss payable clause the proceeds thereof 
were payable to it as mortgagee. 


Mortgagee’s Liability 


In Wharen v. Markle Banking & Trust Company et al., the 
Pennsylvania Superior Court denied recovery. The court 
stated that although a separate contract is formed insuring the 
mortgagee’s interest when a mortgage clause is attached to a 
standard form fire insurance policy, there is no absolute promise 
by the mortgagee to pay the premiums on such policy, payment 
thereof merely being a condition precedent to the effectiveness 
of the secondary contract. When, as in the instant case, a 
simple form of loss payable clause is attached to a policy, there 
is no assignment of any interest therein, but simply a designa- 
tion of a third party to whom the proceeds are to be paid for 
the benefit of the owner. The clause does not change in any 
way the burden assumed by the insurer nor is there any con- 
tract created insuring the mortgagee’s interest. The mort- 
gagee’s interest is derived from the mortgagor and if the insured 
cannot recover, the mortgagee cannot. It follows that no lia- 
bility for the payment of premiums, such liability resulting only 
from contract express or implied, is imposed on the mortgagee 
merely because he retains possession of the policies for his 
benefit. Any credit extended by the broker in paying premiums 
is regarded as extended to the owner and not to the mortgagee. 
See {ff 300,587. 
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% FIRE AND CASUALTY 


Missouri Rate Cases—Attorney’s Fees.—Attorney appointed by 
court and allowed monthly fees out of fund collected for 
benefit of policyholders under 10% rate reduction order was 
required to return such payments, the court having no juris- 
diction to order the payment of such fees out of the fund 
of which the Superintendent of Insurance was the proper 
custodian and distributor (Lucas v. Lamb, Mo. Supreme Ct., 
{ 300,590). Insurance Companies Denied New Trial.—After 
judgment ordering that accumulated fund be distributed to 
policyholders, insurance companies which contributed to fund 
used to bribe Superintendent were denied a new trial, inaccu- 
racies in former opinion being insufficient grounds therefor 
(American Ins. Co. v. Lucas et al., U. S. Dist. Ct., W. D., Mo., 
q 300,504). 



















































































Explosions—New and Independent Cause.—In action for dam- 
ages for injuries sustained in explosion, trial court’s defini- 
tion of new and independent cause when read in connection 
with proximate cause of which it was a part incorporated 
element of foreseeableness and was proper (Tyreco Refining 
Co. v. Cook et al., Tex. Ct. of Civ. App., 7 300,583). Land- 
lord’s Liability for Latent Defect—Under New Jersey law, 
landlord is not liable for damages sustained by tenant as a 
result of the explosion of the heating system on the leased 
premises, such explosion being due to a latent defect (Sno- 
white v. Tide Water Associated Oil Co. et al., U. S. Dist. Ct., 
D., N. J., § 300,591). Natural Gas.—Gas company was neg- 
ligent in failing to odorize natural gas dispensed into homes 
and such negligence was the proximate cause of the death 
of plaintiff's husband who lit a match in room where gas 
had accumulated due to open jet (Houston Natural Gas Co. 
v. Kluck, Tex. Ct. of Civ. App., J 300,592). 





































































































Fire Policies—Proof of Loss.—Failure of insured to furnish 
formal proof of loss as required by policy within sixty days 
after he learned of fire, even if his delay in learning thereof 
was excusable, prevented recovery (Wilmington Amusement 
Co. v. The Pacific Fire Ins. Co., Del. Superior Ct., J 300,585). 
Surrender.—Evidence supported jury’s finding that insured 
surrendered policy prior to loss because of her inability to 
pay the premiums thereon as they fell due (Harless v. Na- 
tional Liberty Ins. Co., Tenn. Ct. of App., { 300,589). 












































Excess Commissions—License To Do Business.—The Superin- 
tendent of Insurance is without authority to deny a foreign 
insurance company a license to do business within the state 
because such company pays to its brokers commissions in 
excess of those paid by other companies doing business in 
the state (Jn re Northwestern National Ins. Co., N. Y., Su- 
preme Ct., App. Div., J 300,593). 















































Directors’ Duty to Levy Assessment.—After all policies issued 
by insurer had expired and business was discontinued, direc- 
tors were under no duty to levy an assessment on the 
property formerly insured, nor was such assessment possible, 
to satisfy a judgment obtained after cessation of operations 
(Jones et al. v. Benson et al., Calif. Dist Ct. of App., J 300,586). 






































Robbery Policy.—The taking of insured goods from a custodian 
who saw the truck as the thieves turned the corner was held 
to have been a felonious taking from the presence of such 
custodian and of which he was actually cognizant (London 
v. Maryland Casualty Co., Minn. Supreme Ct., {| 300,588). 





























Valued Hail Policy.—Under allegations showing that hail policy 
was a value contract, it was unnecessary to allege the value 
of the crop before and after the loss, the amount of damages 
being determinable according to the terms of the policy 
(Twin City Fire Ins, Co. v. Grindstaff, Tex. Ct. of Civ. App., 
{ 300,584). 
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% NEGLIGENCE »% 
(Other than Automobile) 


Airplanes.—In a suit brought by plaintiff in Pennsylvania to 


recover damages arising out of an accident which occurred 
while plaintiff was landing his airplane on defendant’s land- 
ing field, the court held that defendant’s motion to withdraw 
a juror, because of improper and harmful remarks by a 
witness, should have been granted and a mistrial directed 
(Beck v. Wings Field, Inc., U. S. C. C. A., 3rd C., $ 402,500), 


Carrier’s Liability—On appeal from a default judgment ren- 


dered in favor of appellee, for damages alleged to have been 
sustained as the result of appellant carrier’s negligence in 
handling a shipment of merchandise, the court held that the 
petition was not subject to a general demurrer, since the 
legal consequence of a judgment by default, under an exist- 
ing statute, is that the allegations of the petition are taken 
as proved and admitted (Southern Steamship Co. v. The 
Schumacher Co., Tex. Ct. of Civ. App., J 402,513). 


Injury to Patients—In an action by plaintiffs, husband and 


wife, to recover damages for defendant’s alleged malpractice 
in leaving a surgical instrument in the abdomen of plaintiff 
wife during an operation, judgments were entered in favor 
of plaintiffs (Skelton v. Mary V. Ellison, Same v. Creighton 
I. Ellison, Tenn. Ct. of App., 402,508). Leg Burned by 
Electric Pad.—Judgment was entered for plaintiff, in a suit 
to recover damages for injuries sustained as the result of 
plaintiff’s leg being burned by an electric pad while he was a 
patient in defendant’s hospital (Piedmont Hospital v. Ander- 
son, Ga. Ct. of App., $402,517). 


Invitee Injured— Where plaintiff was injured while holding an 


upright pile of galvanized metal siding, when the pile got 
out of balance and fell upon him, the court held that defend- 
ants, from whom plaintiff had purchased the siding, were 
not negligent (Blomberg v. Trupukka et al., d. b. a. Trupukka 
Lumber Co. et al., Minn. Supreme Ct., J 402,504). 


Landlord and Tenant — Repairs. — Where plaintiff's petition 


alleged that defendant, in compliance with the terms of a 
written contract entered into between defendant and plain- 
tiff’s husband, undertook to repair a porch and so negligently 
repaired the same that plaintiff, as a proximate result thereof, 
was injured while rightfully and lawfully using the porch, 
the court, on application for rehearing, held that a demurrer 
to this count was not well assigned (Green v. Jefferson Bldg. 
& Loan Assn., Ala. Supreme Ct., $ 402,499). Tenant Scalded 
by Hot Water from Shower.—Where plaintiff, a tenant in 
defendants’ building, claimed that she was scalded by a 
sudden rush of “hot water and steam” while taking a shower, 
the court denied a recovery, holding that there was no evi- 
dence to support her charge that the shower bath or its 
fixtures were in a bad, unsafe condition, of which defendants 
had notice or, in the exercise of reasonable care, should have 
had notice (King v. Wiesel et ux., R. 1. Supreme Ct., J 402,511). 


Manufacturer’s Liability—Wire in Frankfurter—Where plain- 


tiff was injured as the result of defendant's alleged negligence 
in manufacturing frankfurters containing particles of wire, 
the court entered judgment for plaintiff (Newcomb v. Armour 
& Co., U. S. Dist. Ct., M. D., Pa., 402,514). 


Municipality’s Liability—Bridge as Part of Street System.—As 


plaintiff was in the act of falling, while on a bridge, he 
caught hold of the railing on the side of the bridge which, 
due to its rotten and defective condition, gave way, throwing 
him into a canal. The court held that the bridge was not 4 
part of defendant city’s street system and, therefore, it was 
not liable (Bozard, Jr. v. The City of Orangeburg, S. C 
Supreme Ct., 402,507.) 


Pedestrian Injured.—Plaintiff brought an action against defend- 


ant bank and defendant city to recover damages for injuries 
alleged to have been sustained when she slipped on “bron- 
zalum” lettering imbedded in a sidewalk in front of the bank 
The court held that it was a question for the jury whether 
the letters were in such a condition as to constitute a defect 
in the sidewalk, and whether defendants were negligent 
yermitting the way to be in that condition (Lynch v. ihe 
irst Nattonal Bank of Boston; Same v. City of Boston, Mass. 
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Supreme Jud. Ct., ] 402,496.) F all into Coal Chute Opening. 
—A judgment entered in favor of plaintiff for injuries sus- 
tained when he fell into a coal chute opening located at the 
rear of defendant’s building, was reversed because of an 
erroneous instruction given by the trial judge, authorizing 
the jury to consider an improper element of damage (Conder 
et al. v. Rowley, etc. et al., Ind. App. Ct., J 402,510). 


Power Companies—Contact with Electric Wire.—Where plain- 
tiff fell while repairing a roof after his hand came in contact 
with a bare electric wire on the roof, the court held that the 
questions of proximate cause and contributory negligence 
were questions of fact for the jury (Shapiro v. Philadelphia 
Electric Co., Pa. Supreme Ct., {[ 402;506). 


Railroad’s Liability.—Plaintiff was denied a recovery for in- 
juries sustained as the result of being struck by defendant’s 
freight train, the court holding that in leaving a place of 
safety and going into a place of danger to rescue her cow, 
plaintiff was guilty of contributory negligence as a matter 
of law (Henwood, Trustee v. Bennett, Tex, Ct. of Civ. App., 
4 402,505). Decedent on Track.—Defendant railroad was 
held not liable for the death of plaintiff's decedent, who was 
fatally injured as the result of being struck by defendant’s 
train while he was in a seated or stooped position on the 
railroad track (Shaw et al. v. Missouri Pacific R. R. Co. et al., 
U. S. Dist. Ct., W. D., La., § 402,515). 


State’s Liability—Claimant brought an action to recover dam- 
ages for the death of his son who, while crossing a river by 
means of a catwalk attached to a movable dam structure, 
lost his balance and fell into the river. The court denied a 
recovery on the ground that the deceased, in traversing the 
catwalk, was a trespasser. Furthermore, the deceased was 
guilty of contributory negligence in venturing upon said 
catwalk. (Panunzio, Admr. v. The State of New York, N. Y. 
Ct. of Claims, 7 402,497.) Skiing in State Park.—Where 
defendant state permitted sledding and novice skiing on the 
same hill in a state park, it was liable for injuries sustained 
by claimant, while skiing, when she was struck by a sled 
(Morse v. State of New York, N. Y. Supreme Ct., 402,498). 
School Buildings——Claimant recovered a judgment for in- 
juries sustained when she fell on a stairway in a school 
building, the court holding that the lack of a handrail for 
several steps, taken in connection with the total lack of light, 
constituted negligence (Hovey v. State of New York, N. Y. 
Supreme Ct., App. Div., § 402,501). Park Visitor Killed.— 
Where claimant’s intestate was killed while visiting a state 
park, when the earth gave way under him as he was stand- 
ing on a natural rock ledge, causing him to fall into the 
gorge below, the State of New York was held liable (Brown, 
Admr. v. State of New York, N. Y. Ct. of Claims, J 402,516). 


Stores and Shops—Escalators.—Defendant store was held liable 
for injuries sustained by plaintiff, an infant, when his fingers 
were caught in an escalator where the steps thereof entered 
an opening in the floor (Graves v. The May Department Stores 
Co., St. Louis Ct. of App., Mo., 402,502). Judgment entered 
in favor of plaintiff, an infant who was injured when he 
caught his fingers in an escalator in defendant’s store was 
reversed because of an erroneous instruction given by the 
trial judge (Jablonski v. The May Department Stores Co., St. 
Louis Ct. of App., Mo., 402,503). Fall in Store—In an 
action by plaintiffs, husband and wife, to recover damages 
resulting from injuries sustained by the wife by reason of a 
fall in defendant’s department store, the jury returned a 
verdict in favor of defendant against plaintiff wife, and in 
favor of plaintiff husband against defendant. Defendant's 
motions for judgment n. o. v. against the husband, or, in the 
alternative, for a new trial, were denied. (Clark et al. v. 
Lansburgh & Bro., Inc., U. S. Dist. Ct., D. C., § 402,512.) 


Telegraph Companies — Mental Anguish.— Where plaintiff 
sought to recover damages for mental anguish, unaccom- 
panied by physical injury, alleged to have been suffered as 
a result of defendant’s delay in delivering a telegram, the 
court reversed a judgment in plaintiff’s favor. The telegram 
Was interstate in character, and defendant’s liability for 
negligence was regulated exclusively by the law as applied 
in federal courts. These courts do not allow damages for 
mental anguish in the absence of physical injury. (Western 


Union Tele : . a 
402,509.) graph Co. v. Junker et vir, Tex. Ct. of Civ. App., 


* LIFE x 


Loan Deductible from Reserve.—The amount of a loan made 


during a grace period for which the insurer had agreed to 
continue the policy in force was properly deducted from the 
amount of reserve available to purchase extended insurance 
when neither the defaulted premium nor the loan were 
repaid (Hoefener v. Prudential Ins. Co. of America, N. J. 
Supreme Ct., J 502,197). 


Accidental Death.—In action to recover double indemnity bene- 


fits, failure to allege and negative exceptions to insurer’s 
liability as set forth in policy was fatal to plaintiff's petition 
(Woodmen of the World Life Ins. Society v. Smauley, Tex. 
Ct. of Civ. App., J 502,194). Insanity Presumption against 
suicide indulged in favor of plaintiff does not shift burden of 
proof, but merely burden of going forward with evidence 
on issue of accidental death, and burden of proving insanity 
as alleged by plaintiff remains with plaintiff (Laventhal v. 
New York Life Ins. Co., U.S. Dist. Ct., E. D., Mo., J 502,195). 


Sound Health Clauses.—Insurer’s defense based on alleged 


breach of sound health clause was barred by two year 
incontestability clause, no action having been commenced 
under policy until two years after date of issuance (The 
Reliable Life Ins. Co. v. Wyatt et al., Tex. Ct. of Civ. App., 
{ 502,200). Breach.—The existence of chronic colitis at time 
policy was issued constituted a constitutional vice within the 
insured’s system and operated to void the policy under the 
sound health clause (McKenzie v. Life & Casualty Ins. Co., 
Tenn. Ct. of App., J 502,202). 


Release Obtained by Fraud.—Upon finding by jury that insured 


was in sound health as represented at the date her policy 
was issued, release obtained by the insurance agent from 
the insured under false representations did not relieve the 
insurer of liability under the policy (Universal Life & Acci- 
dent Ins. Co. v. Steger, Tex. Ct. of Civ. App., § 502,199). 


Disability Benefits—Final injury to insured who had suffered 


for a number of years from a recurring double hernia caused 
him to become totally and permanently disabled and entitled 
to benefits under policy (Seaman v. New York Life Ins. Co., 
Mont. Supreme Ct., § 502,198). Insurer’s “Evidence.”—Insur- 
ance agent’s knowledge of insured’s total and permanent 
disability was sufficient to satisfy policy requirement that 
insurer have evidence thereof (Moyer, Admx. etc., et al. v. 
Aetna Life Ins. Co., U. S. Dist. Ct., M. D., Pa., § 502,201). 
Policy Coverage.—Under certificate payable upon “death, 
accident and disability or old age,” insured’s claim for dis- 
ability and old age benefit was allowed as against insurer’s 
contention that disability and old age benefits were not 
recoverable except as to disability resulting from accident 
(Progressive Life Ins. Co. v. Snow et al., Okla. Supreme Ct., 
502,204). War Risk Policy.—A claim for compensation 
filed soon after discharge being insufficient as a claim under 
his policy, veteran’s failure to file such a claim within time 
allowed by statute prevented recovery (Coten v. United States 
of America, U. S. Dist. Ct., S. D., W. Va., J 502,193). 


Premium Payments.—Member of association who was expelled 


for non-payment of dues was not a member thereof at time 
of death and his wife, as widow and beneficiary, was not 
entitled to the death benefit claimed (Scurko v. St. John the 
Baptist Greek Catholic Church Society, N. J. Supreme Ct., 
502,203). Delinquent Dues.—The acceptance by the secre- 
tary of a local lodge of delinquent dues from a member with 
knowledge of the insured’s poor health and the advancement 
of such member’s dues to the grand lodge, estopped the 
latter from forfeiting the certificate on account of delinquent 
dues (Palmer v. Sovereign Camp of the W. O. W., S. C. 
Supreme Ct., $502,205). A grand lodge under similar cir- 
cumstances, where such practice had existed for over ten 
years, was also estopped to claim a forfeiture (Encimer et al. 
v. Grand Carniolian Slovenian Catholic Union, Ill. App. Ct., 
1 502,209). 


Premium Tax— Annuity Contracts.— Premium tax imposed 
under the laws of Kansas upon the right of foreign insurance 
companies to do business in the state was held to apply to 
considerations received on annuity contracts carried by such 
couauemies (Equitable Life Assur. Society of the U. S. v. 


Hobbs, Kan. Supreme Ct., { 502,208). 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Fraudulent Breach of Contract.—Insurer was held liable for 
actual and punitive damages for breach of contract, the 
insured having been induced to submit to a medical examina- 
tion by fraudulent representations of the insurer’s agents 
whereupon she was rejected as an uninsurable risk (Weaver 
v. Metropolitan Life Ins. Co., S. C. Supreme Ct., J 502,207). 


Beneficiary’s Vested Interest.—Beneficiary to whom policy was 
delivered as security for a loan thereby acquired a vested 
interest in the policy and the beneficiary could not subse- 

uently be changed without her consent (Kalschinski v. 
Illinois Bankers Life Assur. Co. et al., Ill, App. Ct., §[ 502,206). 


Facility of Payment Clause.—Daughter-in-law of insured who 
had agreed to pay funeral expenses of insured was entitled 
to policy proceeds to be applied thereto, any balance to be 
paid by her to administratrix of insured’s estate (Bragdon, 
Admx., etc. v. The Prudential Ins. Co. of America et al., Ind. 
App. Ct., J 502,196). 


*% AUTOMOBILE x 


Insurers’ Liability—Financial Responsibility Law.—Plaintiffs 
were permitted to recover against the insurer where their 
decedent was killed by a truck which the assured’s employee 
was driving for his own purposes, the insurance policy being 
in conformance with the New Jersey Financial Responsibility 
Act (Bahaney, Gen. Admx. v. The Travelers Ins. Co., 
U.S. C. C. A., 8th C., 704,750). Non-Ownership Liability 
Endorsement.—A non-ownership liability endorsement which 
provided that the additional assureds clause of the policy 
was thereby eliminated was held not to have the effect of 
nullifying the additional assureds clause with respect to 
vehicles owned by the assured and covered by the terms of 
the policy (Spurlin v. Western Casualty & Surety Co., Ga. Ct. 
of App., § 704,768). Omnibus Clause—Judgment holding 
insurer not liable under an omnibus clause was afhrmed, 
where an accident occurred during the use of a truck by the 
assured’s employee without permission and for a strictly 
personal trip (Mycek v. Hartford Accident and Indemnity Co., 
Conn. Supreme Ct. of Err., { 704,772). Insured Truck Dam- 
ape by Fire.—A judgment for plaintiff against the insurer 
of his truck for the difference between the market value of 
the vehicle before and after it was damaged by fire, was 
reversed on the ground that a finding as to the cost of 
repairing the truck was essential to a judgment in the case 
(Home Ins. Co. v. Fouche, Tex. Ct. of Civ. App., J 704,776). 
Owner’s Implied Consent to Use of Car.—The permissive 
use of a demonstrator automobile by the daughter of an 
auto sales-employee, granted by the father for the further- 
ance of his used car sales, was held insufficient to charge 
the auto agency, as the owner thereof, with liability for the 
daughter’s negligence while on a detour for purposes of her 
own, or to allow recovery against the insurer (Travelers Ins. 
Co. v. Marcoux, N. H. Supreme Ct., § 704,747). Change in 
Ownership.—Reversal of judgment for loss of an automobile 
by fire was denied an insurance company on its plea of 
change of ownership, the automobile having been offered in 
trade only towards purchase of a new car, and title thereto 
not having changed, nor the sale consummated, until accept- 
ance of the new contract of sale by the finance company 
(Williams v. Home Fire and Marine Ins. Co. of Calif., Tenn. 
Ct. of App., J 704,785). 


Employers’ Liability—Employee’s Use of Own Car.—Proof 
that the driver of a car which collided with plaintiffs’ was em- 
ployed by defendant and was driving his own car in per- 
formance of work for the employer was not proof that the 
agent had authority to use his own car in performing his 
work (Life and Casualty Ins. Co. v. Bradley et al., Tenn. Ct. 
of App., { 704,736). Scope of Employment.—An insurance 
agent was held not to be acting within the scope of his 
employment where his car struck a pedestrian while the 
agent was on his way home with funds which he had col- 
lected for his employer during the day (Douglas v. National 
Life and Accident Ins. Co. of Nashville, Tenn., et al., St. Louis 
Ct. of App., Mo., § 704,773). Status of Driver Striking 
Pedestrian.— Defendant was held liable for injuries sustained 
by a pedestrian who offered direct evidence that the auto- 
mobile which struck her was being operated in defendant's 
business by an officer of defendant (Goff v. Craft's Inc., R. I. 
Supreme Ct., J 704,786). 


Carriers’ Liability—Passenger’s Release—In a suit by an 


injured bus passenger, where defendant pleaded execution 
of a release by plaintiff and she replied that it had been 
obtained through fraud, plaintiff should have been given an 
opportunity to prove the fraud without having to return the 
consideration for the release (Cleary v. Brooklyn Bus Corp., 
N. Y. Supreme Ct., App. Div., § 704,752). Authority of 
Taxicab Driver.—Plaintiff was injured while riding in a 
taxicab whose driver had unauthorizedly turned the cab over 
to another licensed driver while the latter was off duty; the 
court held that plaintiff could recover against the cab com- 


pany (Co-Op Cab Co. v. Howard, Ga. Ct. of App., 704,769). 


Maintenance of Bridges.—Judgment for the county notwith- 


standing the verdict was affirmed, where it was shown that 
the failure of the driver to use reasonable care in the use of 
the roads was the proximate cause of his striking a bridge 
girder and retaining wall and causing the death of plaintiff’s 
minor son; negligence of the county was superseded by 
such intervening action (Biearman v. County of Allegheny, 
Pa. Superior Ct., J 704,783). In a suit for injuries sustained 
when plaintiff's car plunged from a bridge, it was improper 
for counsel for plaintiff, in examining his expert witnesses, 
to state to them, as an established fact, certain assertions 
made by prior witnesses (Bowles v, City of Pittsburgh, Pa. 
Supreme Ct., | 704,770). 


Pedestrians Injured.—Where a plaintiff who was walking along 


the edge of a highway was struck and injured by defendant’s 
truck, it was error for the court to exclude the truck driver’s 
testimony as to the nature of his employment, and to refuse 
plaintiff's tendered instructions relating to sudden peril and 
due care (Zoludow v. Keeshin Motor Express, Inc., Ind. App. 
Ct., 704,738). Crossing Intersection—The contributory 
negligence of a plaintiff who was struck by defendant’s 
automobile while crossing the street at an intersection was a 
question for the jury, and the verdict for plaintiff was sup- 
ported by evidence that defendant was driving at excessive 
ae and that plaintiff was confronted by an emergency 
(Derango v. Rubin, Ill. App. Ct., J 704,734). Lookout Duty 
Toward Pedestrian.—Where instructions under the humani- 
tarian doctrine improperly emphasized the lack of negligence 
in the operation of the car, rather than the lookout duty to 
avoid hitting a pedestrian, prejudicial error was committed 
(Shields v. Keller, Mo. Supreme Ct., 704,764). Duty to 
Yield Right of Way.—An instruction that a pedestrian, 
crossing a highway at a point other than within a marked 
crosswalk, was under a duty to yield the right of way to an 
approaching vehicle, was held erroneous, the duty being 
dependent upon where the pedestrian was when he first saw 
the car (Barker v. Seber, Kan. Supreme Ct., | 704,787). 


Guests Injured—Inexperienced Driver.—A defendant was not 


guilty of wilful misconduct where, his sole experience in 
driving a car having consisted of driving in a city on two 
occasions, he invited guests to ride with him and drove the 
car fifty miles an hour on a level highway on a clear day 
and the car ran off the highway (Mitrovich v. Pavlovich, Nev. 
Supreme Ct., { 704,741). Statute Construed—Under the 
statutory definition of the term “guest occupant”, a minor 
child, riding on the running board of an automobile against 
the will of the operator thereof, was held to be a guest, and, 
as such, was excluded from recovery under the owner’s 
liability insurance contract (Westgate et al. v. The Century 
Indemnity Co., Mass. Supreme Jud. Ct., { 704,780). 


Due Care—Avoidance of Collision—A verdict for plaintiff, 


whose car collided with a taxi making a left-hand turn, was 
held to be contrary to the weight of the evidence on the 
issue of plaintiff's use of due care, where she could have 
avoided the collision by turning into a vacant traffic lane to her 
right (Maechtle v. Checker Taxi Co., Ill. App. Ct., 704,733). 
Prima Facie Case.—In the absence of any explanation of 
the cause of an upset, the evidence was held to be prima 
facie that the car was negligently driven, and the court 
refused to set aside the verdict upon defendant’s contention 
that the plaintiffs had failed to prove their case (Boyle et al. 
v. Ward, U. S. Dist. Ct., M. D., Pa., J 704,782). 


Falling Asleep at Wheel.—Plaintiff’s motion for a directed 


verdict was denied where defendant, who had fallen asleep 
at the wheel and driven his car into a telephone post, con- 
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tended that the act of falling asleep was involuntary, and 
offered evidence to rebut the presumption of negligence 
(Diamond State Telephone Co. v. Hunter, Del. Superior Ct., 
{ 704,774). Judgment for injuries sustained by a guest when 
a driver fell asleep and the automobile hit a tree was 
reversed where the evidence showed no gross negligence 
upon the part of the driver insofar as he had had no pre- 
monition of sleepiness (Nasser v. Kalush et al., Mich. Supreme 
t., 704,781). 


Intersection Collisions—Last Clear Chance.—The case should 


have been submitted to the jury on the doctrine of last clear 
chance where plaintiff, whose car entered the highway from 
an intersecting street, failed to observe defendant’s car 
speeding toward her on the highway, but defendant had 
observed plaintiff’s approach to the intersection (Nielsen v. 
Richman, S. D. Supreme Ct., 704,735). Blind Corner.—A 
preponderance of the evidence favored the defendant taxicab 
driver’s contention that he maintained proper lookout and 
approached the intersection slowly and the dismissal of 
—' suit for property damages was affirmed (Terre- 
onne v. Toye Bros. Yellow Cab Co., La. Ct. of App., J] 704,746). 
Contributory Negligence as a Matter of Law.—The driver 
of a car who started across an intersection after having 
stopped, and who then did not again look to the right and 
did not see defendant’s truck approach from the right until 
immediately before it hit him, was contributorily negligent 
as a matter of law, and his negligence was imputed to his 
guest (Schuckert, Exrx. v. Berdan Bread Co., Mich. Supreme 
Ct., 7 704,755). Improper Lookout.—Plaintifi’s truck driver 
observed the approach of defendant’s truck at a highway 
intersection, but started from his stopped position in the face 
of the oncoming traffic and regardless of its speed and 
proximity, expecting it to slow down and yield the right of 
way; a judgment for defendant n. o. v. was affirmed because 
of such contributory negligence (National Chair Co., Inc. v. 
Barrall, Pa. Supreme Ct., § 704,779). Motorcycle Police.— 
Officers on their way to patrol the scene of a fire, driving on 
the left side of the street, and passing through a red light, 
with siren blowing, cannot be held contributorily negligent 
as a matter of law. Whether they were in reckless disregard 
of others is a pers. a (Long v. Schumacher; O'Reilly 
v. Same; Dacy v. Same; O’Rielly v. Same, Pa. Supreme Ct., 
{| 704,784.) 


Opposing Traffic Collisions—Sideswiping.—Defendant’s truck 


sideswiped plaintiff's car on a highway in Maine. Each side 
claimed that the other was on the wrong side of the road. 
The court held that defendant’s drivers, who were familiar 
with the road, had better capacity to give a true picture of 
the accident, and that plaintiff failed to sustain the burden 
of proof. (Wolkin v. Cadegan, U. S. Dist. Ct., Dist. of Me., 
q 704,739.) Cause of Collision.—In a suit for damages sus- 
tained when plaintiff's car collided with defendant’s truck, 
where each party alleged that the collision was caused by 
the negligence of the other, the court affirmed a judgment 
for defendant on the ground that plaintiff failed to prove a 
legal certainty that defendant was responsible for the acci- 
dent (Portier v. Picou, La. Ct. of App., { 704,756). Head-on 
Collision. zligence of defendant in cutting suddenly to 
his left, crossing over the center line, and colliding with an 
approaching car, was held to be the proximate cause of the 
accident, and supported by the weight of the evidence, 
although defendant testified he was stationary and waiting 
to make a left turn (Haas v. Rocco Simeone; Same v. Assunta 
Simeone, R. I. Supreme Ct., | 704,778). 


Parked Vehicles.—In a suit for injuries occasioned in avoiding 
collisions with parked vehicles on the highway, exceptions 
to the denial of motions for nonsuit and directed verdict 
were overruled, among others, the weight of the evidence 
showing no contributory negligence (Berounsky v. Ogden, 


N. H. Supreme Ct., 704,762). Range of Vision Rule.—A 
judgment recovered by the owner of a car which, while 
parked on the side of the highway because of dense fog, 
was run into by defendant’s bus, was affirmed on appeal; 
there was no finding that the car was parked on the wrong 
side of the road or that the circumstances justified the 
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relaxation of the range of vision rule (Burlington Transpor- 
tation Co. v. Wilson, Nev. Supreme Ct., { 704,740). Failure 
to Use Flares.—Decedent, who had volunteered to stand in 
front of a stopped truck to signal oncoming traffic with a 
flashlight, was caught between the truck and an oncoming 
car. Failure of the truck operator to use flares was the 
proximate cause of the accident and it was a question for 
the jury whether the negligence of the oncoming driver was 
concurrent with that of the truck driver or an intervening 
cause (Duff v. Bemidji Motor Service Co., et al., Minn. 
Supreme Ct., § 704,742). Proximate Cause—Where testi- 
mony of other drivers on the highway showed that the 
parked car was visible to them in the light cast upon it by 
appellee’s headlights, negligence upon the intoxicated appel- 
lee’s part in not seeing the parked car was held to be the 
proximate cause of the collision (Texas Consolidated Thea- 
ters, Inc. v. Mauldin, Tex. Ct. of Civ. App., { 704,771. 


Rear-End Collisions.—The court refused to direct a verdict for 


defendant whose truck collided with the rear end of plain- 
tiff’s car when the latter applied his brakes at an intersection. 
An instruction assuming that the truck driver was defend- 
ant’s agent was not erroneous, that fact not having been a 
real issue. (Hanser v. Lerner et al., St. Louis Ct. of App., Mo., 
{ 704,761.) Unlighted Wagon Struck.—The case should have 
been submitted to the jury, by proper instruction, on the 
theory that plaintiff’s negligence was the sole cause of de- 
fendant’s car running into the rear end of plaintiff's wagon, 
which allegedly was proceeding along the highway at night 
without reflectors or lights (Rnebel v. Poese, St. Louis Ct. 
of App., Mo., 704,760). 


Railroad Crossing Collisions.—Where the view of a crossing was 


unobstructed and the weight of the evidence showed sound- 
ing of proper warning signals of the train’s approach, 
negligence of the driver of a closed-up automobile in main- 
taining improper lookout or failing to hear signals was held 
to warrant a judgment for defendant (Gillingham v. Boston 
& Maine R. R.; Gillingham, Admr. v. Same; Blake, Admr. v. 
Same, N. H. Supreme Ct., 704,744). Speed.—The court 
properly permitted plaintiff to testify as to the speed of 
defendant’s train, where his conclusions were formed after 
his observations were made but while the observations were 
sufficiently within his memory so that the conclusions were 
reliable (Copithorn v. Boston and Maine R. R., Mass. Supreme 
Jud. Ct., 704,757). Presumption of Contributory Negli- 
gence.—A judgment for a bus driver for injuries sustained 
in a railroad crossing collision was affirmed, the court hold- 
ing that the driver could not be held contributorily negligent 
as a matter of law under the evidence, as contended (Penn- 
sylvania R. R. Co. v. Lytle, Ind. App. Ct., 1 704,765). Punitive 
Damages.—An opinion holding that it was proper to award 
plaintiff punitive damages for injuries suffered in a collision 
at an unusually dangerous railroad crossing was quashed on 
the ground that there was no evidence of malicious, wilful, 
intentional and reckless actions or omissions (State of Mis- 
souri ex rel. Kurn et al. v. Hughes et al., Mo. Supreme Ct., 
{| 704,767). Backing Onto Tracks.—Plaintiff’s negligence in 
failing to constantly watch a locomotive standing on defend- 
ant’s railroad tracks, while he was backing onto the tracks 
preparatory to leaving defendant’s depot, contributed to 
injuries received when the locomotive backed into the car 
(Culp v. New et al., Kan. Supreme Ct., 704,775). Timeliness 
of Warning Whistle.—A train whistle may be blown too soon 
and too far away from the crossing to constitute adequate 
warning, as well as not soon enough; conflicting testimony 
as to the signals given warranted submission to the jury, and 
justified the court in refusing to hold defendant railroad not 
negligent as a matter of law (Anstine et al. v. Pennsylvania 
R. R. Co., Pa. Supreme Ct., 704,777). Sole Cause Instruc- 
tion—A sole cause instruction was too vague and general 
where the jury was told that, if a collision between a barri- 
cade and the car in which plaintiff was a guest were caused 
by the sole negligence of the driver and there was no negli- 
gence on the part of defendant contributing to the accident, 
then the verdict must be for defendant (Stanich v. Western 
Union Telegraph Co., Mo. Supreme Ct., { 704,766). 
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AUTOMOBILE—Continued collision between two trucks, was not bound by adjudica- 


te : , ileal s : tions in prior consolidated suits by defendant against plain- 
Skidding Vehicles—While skidding alone is not evidence of tiff's employer and plaintiff, and by the employer against 
negligent operation of an automobile, the court could con- 


d . defendant, wherein the jury found “both sides negligent” 
sider all the facts and circumstances surrounding the accident (Purpora v. Coney Island Dairy Products Corp., N. Y. Su- 
to determine whether the car was driven at a reasonable preme Ct., App. Div., 704,753). Plea of Guilty to Charge 
and prudent rate of speed, as required by statute (Acton v. of Reckless Driving.—In a suit to recover damages, a certifi- 
Lowery, Ind. App. Ct., 704,737). Sand on Pavement.—A cate showing that defendant’s driver had pleaded guilty to 
verdict was directed for defendant where plaintiffs’ car a charge of reckless driving was not competent to establish 
skidded into defendant’s truck after defendant had scattered negligence (Max v. Brookhaven Development Corp., N. Y 
sand on the pavement to a depth of one-eighth inch (Koch Supreme Ct., App. Div., 704,754). Denial of Rehearing — 
v. The Cincinnati Street Railway Co.; Koch v. Same, Ohio Ct. In an action arising out of a rear-end collision with a parked 
of App., | 704,758). Icy Pavement.—Plaintiffs stopped their truck, motion for rehearing was denied, the motion being 
car to assist another car which had skidded on the icy pave- accompanied by no new assignments of error; motion for 
ment. Defendant's car approached from the opposite direc- supplemental finding of facts was allowed, the findings re- 
tion at a speed of fifty or’ sixty miles per hour, zigzagged quested appearing quoted in the record (Grocers Supply Co 
and skidded into plaintiffs. The jury was warranted in find- ae 


ing that defendant’s negligence caused the accident. (Knoble ae, BSED, SO. A. OE Ne HA eee 

et ux. v. Ritter, Pa. Superior Ct., 9 704,759.) Street Car Damages.—A verdict for plaintiff for $10,000 was not excessive 
Tracks.—Plaintiff did not make a case for application of the where the decedent, who was sixty-seven years old at the 
humanitarian doctrine where defendant’s truck skidded on time of her death, had contributed $66.66 a month to her two 
the — car — which it me — “0 collided sisters, the beneficiaries of the action (Thoirs, Spec. Admx. 
into her car, she being aware of the peril when it arose v. Pounsford et al., MacDonald et al., Appellants, Minn. Su- 
(Rafferty v. Levy et al., St. Louis Ct. of App., Mo., | 704,788). preme Ct., 704,743). A new trial was denied where $2,000 


Car Driven into Drainage Canal.—Judgment against the City judgment was awarded for injuries resulting in enlargement 
awarding plaintiff property damages sustained when his car of the lower breastbone and pain in motion of the body. 
was driven off the street into a canal, was affirmed, where The court held that no new trial should be granted for 
the canal was shown to be flush with the surface of the excessive damages unless the amount was against the court's 
street, and the city had erected no barriers or warnings of conscience or shows passion or prejudice on the part of the 
any kind (German v. City of New Orleans, La. Ct. of App., jury. (S. A. Freel Distributing Co., Inc. v. Lenox, Fla. Su- 
{| 704,745). preme Ct., § 704,748.) Where it was shown that plaintiffs 


Practice and Procedure—After-Discovered Impeaching Evi- had received a settlement of $2,000 from one joint tortfeasor, 
dence.—Defendant’s offer of after-discovered evidence to the $3,000 judgment recovered by them against the other 


impeach a witness was not sufficient ground for granting a 
new trial, but a judgment for plaintiff was reduced from 
$7,250 to $5,000 (Meholiff v. The River Transit Co., Pa. 
Supreme Ct., § 704,751). Prior Adjudication.—A_ plaintiff 
who brought suit for damages for injuries sustained in a 


joint tortfeasor for “loss of services and damages” occasioned 
by the wrongful death of their minor daughter was affirmed 
upon appeal, but on the condition of remittitur in the amount 
of $2,000 already received by way of the settlement (Roberts 
v. Atlas Life Ins. Co., Kansas City Ct. of App., Mo., { 704,749). 
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